MEMORANDUM

To:  Jonathan Rimington

From:  LCR

Date:  July 2, 2009

Re:
MPA – Sales/Use Tax Issue

Jonathan, as we discussed recently, the MPA really is not in a position to negotiate anything with the department of revenue, since it has no authority to bind its members to any agreement that might be made.  However, if the committee that has been formed wants to try to negotiate with the department of revenue, I would suggest the following:

1. Be sure the negotiations always reference our “recommendation” to our members, without attempting to commit the individual members to any specific agreement.

2. We could negotiate for waiver of the claim, or as a fall-back position, elimination of all penalties or interest, for any card carrying member of the MPA in exchange for our recommendation that all of our members agree to pay the actual amount of any sales/use taxes which might be due.  Be cautious, however, to leave open the possibility of contesting that the amount of the tax is incorrect.  In the negotiations, the following points could be raised:

· The statutes (R.S. Mo. 144.020 and R.S. Mo.144.021) provide that sales tax is a tax “levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail” (emphasis added) in the state of Missouri.  Thus, individual members who are making casual or occasional sales of their personal private aircraft, and are not engaged in the “business of selling the aircraft at retail” are not obligated to pay any tax on the sale.  That section goes on to place “the primary tax burden” upon the seller.

· R.S.Mo. 144.080 provides that every person receiving payment upon the sale of property subject to sales tax “is exercising the taxable privilege of selling the property…at retail and is subject to the tax levied in section 144.020” (emphasis added).  That section goes on to require the seller to collect the tax but the seller’s inability to collect the tax does not relieve the seller of the obligation to pay the tax to the state. (Note, however, that R.S. Mo. 144.060 somewhat inconsistently imposes a duty on every person making a purchase to pay the amount of the sales tax to the seller).

· Thus, the position that could be taken is that the statutes do not impose sales tax on the sale of an aircraft unless the seller was engaged in the “business” of selling aircraft at retail. The statutes simply do not impose a tax on the sale of a casual aircraft by a private owner to another private owner who is not engaged in the “business of selling aircraft at retail.”  Even where the seller is engaged in the business of selling aircraft at retail, the primary obligation for collection and payment of the sales tax is that of the seller.  The seller does have an obligation to try to collect the sales tax from the purchaser under R.S.Mo. 144.080 and can lawfully require the purchaser to pay the sales tax in addition to the purchase price under R.S. Mo. 144.060. If, however, the seller does not request the sales tax from the purchaser, it remains the seller’s obligation to pay the sales tax and, therefore, the Department of Revenue must seek collection of the tax from the seller, not the buyer.  

· Another negotiating point might be the threat of successfully challenging the Department of Revenue’s right to collect sales tax from the buyer which, if is successful, would set a precedent that could have far reaching effects beyond just the amount of tax, penalty or interest due from our members.

3.
I recommend that lobbying efforts be undertaken immediately to exempt the sale of all aircraft which are sold by casual sale by private owners, and not as a business endeavor, as light aircraft and kit planes sold to out-of-state residents are currently exempt under R.S.Mo. 144.043.  If a sponsor could be found to propose either an amendment to that section, or a new section, I would recommend that the lobbying efforts focus on the many benefits of general aviation to the economy of the state, the extremely negative impact that imposition of sales tax would have on general aviation and the resultant negative impact on the state’s income and sales tax revenues on the sale of other goods and services.

I hope that this provides the information you requested and need.  If not, please let me know.  

LCR

Notes from JR re discussions with LCR:

Use Tax is a separate issue and applies only to that which has been purchased outside of the State of Missouri. If the DOR is trying to collect Use Tax on aircraft (or any other item purchased within Missouri) they are confusing the issue and are muddying the water because Use Tax does not apply. See Sale Tax above. Therefore if the aircraft were to have been purchased outside of Missouri the DOR would appear to be correct in applying the tax, penalties and interest.

Comment from JR: As reported by many members who have received notices from the DOR, many of those members contacted the DOR prior to purchase of the aircraft making requests regarding their financial/tax obligations to the State and the DOR representatives so contacted were unable to state clearly one way or another that tax may be due. It is possible that those officials in question indeed understood the differences in the statute regarding those in the business of retail sales of an aircraft and a private sale therefore made the statement that sales tax was not due in the case of private sales. See Sales Tax above.  

I understand that the arguments above apply providing that the seller was not in the business of selling aircraft at retail. Once again, this seems not to apply under the Use Tax Statute that applies only to purchases made outside Missouri as outlined above.
